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ABSTRACT

Using as a case study the decision of the Special Court for Sierra Leone (“SCSL”) in Prosecutor v. Sam
Hinga Norman1 concerning the international criminality of the recruitment and use of child soldiers, this
paper introduces and discusses some new questions to assist in establishing the “disciplined limits” 2 to the
tense relationship between the progressive development of international criminal law and the international
human right of an accused to be free from retrospective criminal prohibition, expressed in the legal maxim
nullum crimen sine lege. The first question is, in assessing foreseeability of criminal punishment, what
standard of review should be applied to the hypothetical lawyer advising the accused at the material time.
This paper submits that a standard of perfection, as arguably applied by the SCSL in Prosecutor v. Norman,
neither reflects generally accepted professional disciplinary standards nor the realities of the practice of
law. The second question is the extent to which ex post facto legal authority may be relied on by a court to
establish foreseeability without violating the requirement in international human rights law3 that criminal
law be accessible to the accused at the material time. This paper critiques such reliance in Prosecutor v.
Norman and the legal authority for4 and against.5 Finally, given that Norman was enlisted by the British
Army in 1954 at the age of fourteen and that the recruitment and use of child soldiers were permitted with
parental of guardian consent by the domestic law of Sierra Leone at the material time, there may be a
reasonable possibility that Norman did not appreciate the “manifest criminality”6 of these acts. This
possibility raises the questions of the standard of proof required to establish foreseeability and the
relationship between nullum crimen sine lege and the defense of mistake of law.
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